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On December 3, 201 2, the Kentucky Cable Telecommunications Association 

(“KCTA’) filed with the Commission a petition for a Declaratory Order’ requesting the 

Commission affirm its jurisdiction to regulate the pole attachment rates, terms, and 

conditions of the five electric cooperatives in Kentucky that purchase electricity from the 

Tennessee Valley Authority (“TVA’7).2 The KCTA names Hickman-Fulton Counties 

Rural Electric Cooperative Corporation, Pennyrile Rural Electric Cooperative 

Corporation, Tri-County Electric Membership Corporation, Warren Rural Electric 

Cooperative Corporation, and West Kentucky Rural Electric Cooperative Corporation 

(collectively “TVA Cooperatives”) as the five electric cooperatives in Kentucky that 

purchase power from the TVA. 

The Commission has not exercised jurisdiction over the TVA Cooperatives since 

1979 when the United States District Court for the Western District of Kentucky found 

Attached as the Appendix. 1 

The KCTA also requests a waiver from the paper filing requirements of 807 KAR 5 :OOl  to permit 2 

use of electronic case filing procedures. 



that Commission regulation of the TVA Cooperatives’ retail electricity rates was pre- 

empted because it directly conflicted with TVA regulation of those same rates. TVA v. 

,Energy Regulatory Cornrn’n o f  Kentucky, Civil Action No. 79-0009-P (W.D. Ky. Sept. 25, 

1979). In its petition, the KCTA argues that TVA’s regulation of electric rates only 

precludes Commission regulation to the extent the two directly conflict and that, 

because the TVA does not regulate the TVA Cooperatives’ pole attachments, any 

Commission requirements regarding pole attachments would still allow the TVA 

Cooperatives to comply with the TVA regulation. The KCTA states that, because there 

is no conflict between Commission regulation and the TVA regulation, the Commission 

has jurisdiction over those pole attachments and should assert its jurisdiction. 

At the time the District Court decided in 1979 that the Commission was pre- 

empted from regulating the rates of TVA Cooperatives, the Commission had not yet 

asserted jurisdiction over the pole attachments of any jurisdictional utility. It was not 

until 1981 that the Commission first asserted jurisdiction over the pole attachments of 

utilities, other than the TVA Cooperatives. Since that time, no one has asserted, as 

KCTA does now, that the Commission has jurisdiction to regulate the pole attachments 

of the TVA Cooperatives. 

Based on KCTA’s petition and being otherwise sufficiently advised, the 

Commission finds that due to the decision in TVA v. Energy Regulatory Cornrn’n of  

Kentucky, KCTA bears a considerable burden to prove its claim that the Commission 

does have jurisdiction to regulate pole attachments of the WA Cooperatives. KCTA’s 

petition includes no support for its allegations that the WA does not regulate the pole 

attachment rates of the TVA Cooperatives and that Commission regulation of pole 
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attachment rates is not preempted by the TVA’s rate jurisdiction. We will, therefore, 

establish this case to review the extent, if any, of our jurisdiction to regulate the pole 

attachment rates of the TVA Cooperatives. The five TVA electric cooperatives named in 

KCTA’s petition should be given an opportunity to file, individually or jointly, a formal 

response to the jurisdictional issue raised by the KCTA, after which the Commission will 

re-evaluate the merits of KCTA’s petition. 

The Commission further finds that while KCTA’s petition asserts that its members 

provide state-of-the-art high-speed communication services to Kentucky residents, the 

petition does not name the specific KCTA members with pole attachments on TVA 

Cooperatives on whose behalf this petition has been filed. Consequently, the KCTA 

should supplement its petition by filing the names of the Kentucky cable companies who 

have authorized the KCTA to file this petition on their behalf. 

IT IS THEREFORE ORDERED that: 

1. 

2. 

This case is established to review KCTA’s petition for a Declaratory Order. 

A copy of this Order and KCTA’s petition shall be served on the five TVA 

Cooperatives named in the KCTA petition. 

3. The five TVA Cooperatives shall have 30 days from the date of this Order 

to individually or jointly file a response to the jurisdictional issues set forth in KCTA’s 

petition. 

4. KCTA shall file within 10 days of the date of this Order a list of the cable 

companies on whose behalf the KCTA petition was filed. 

5. KCTA’s motion for election of electronic filing is granted. All participants 

shall follow the electronic filing procedures found in 807 KAR 5:OOl , Section 8. 
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Zielke Law Firm PLLC 
ATTORNEYS AT LAW 

1250 ME~DINGER TOWER 
462 SOUTH FOURTH A V E N U E  
L O U I S V I L L E .  KY 40202-3465 

(502) 5844600 * FAX (502) 5840422 

November 30,2012 I>UBL\C SERVICE 
COMMISSION - 

OVERNIGHT DELIVERY 

Jeff DeRouen 
Executive Director 
Kentucky Public Service Commission 
2 1 I Sower Boulevard 
Frankfort, ICY 40601 

Re: Petition of the Kentucky Cable Telecommunications 
Association for a Declaratory Order that the Commission Has 
Jurisdiction to Regulate the Pole Attachment Rates, Terms, 
and Conditions of Cooperatives That Purchase Electricity 
from the Tennessee Valley Authority, 
Case No. 2012- 

Dear Mr. DeRouen: 

Please accept for filing the attached Petition, the original and ten copies of 
which are provided. A copy is also included for return to me in the self 
addressed stamped envelope after file stamping. 

With this letter, the Kentucky Cable Telecommunications Association 
(“IWTA”) hereby requests a waiver from the paper-filing requirements of 
807 KAR 5:OOl to perrnit the use of electronic case-filing procedures 
concerning the attached Petition. KCTA requests a deviation from the 
regulation and asks the Commission to accept this case in electronic form 
only for both filing and service purposes. 

Persons who should receive notice of all orders, pleadings, and other 
communications in this proceeding and their email addresses are Laurence 
J. Zielke (lzielke@,zielkefiirm.com), Janice Theriot 
(j theriot@,zieIkefirm.com), Gardner Gillespie 
(gardner. liillespie@,hoganlovells.c~) and Alton IC. Burton, Jr. 
(alton. burton@hoganlovel ls~) .  



ZIELICE LAW FIRM PLLC 

Jeff DeRou en 
November 30,2012 
Page 2 

ICCTA respectfully requests that the Commission accept t?is Petition far filing and issue, 
at its earliest convenience, an order approving the requested waiver and assigning an 
electronic-case number to permit electronic filing in the case. 

Sincerely, 

()a- m -7P.k 
Janice M. Theriot 

End 
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Petition of the Kentucky Cable Telecommunications Association for a Declaratory Order 
That the Commission Has Jurisdiction to Regulate the PoIe Attachment Rates, Terms, and 
Conditions of Cooperatives That Purchase Electricity from the Tennessee Valley Authority 

1. The Kentucky Cable Telecommunications Association (“Association”) respectfully 

requests the Kentucky Public Service Cornmission (“Commission”) to issue a declaratory 

order affnning its jurisdiction to regulate the pole attachment rates, terms, and conditions 

of cooperatives that purchase electricity from the Tennessee Valley Authority (“TVA”). 

Commission Pole Attachment Regulation Promotes Broadband Deployment and 
Encourages Economic Growth in Kentucky 

2. The Association’s members provide state-of-the-art high-speed communications services to 

Kentucky residents. These services fuel economic growth in Kentucky. 



3, Ilnreasonable pole attachment rates, terms, and conditions, however, burden Association 

members in providing their services and slows their ability to deploy in new areas. This 

hurdle hampers economic growth. 

4. Reasonable pole attachment rates, terms, and conditions are particularly important for 

residents of rural areas, where cornmunications companies must attach to more utility poles 

(and thus pay more pole attachment fees) in order to provide service. 

5 .  Without regulation, many utilities do not offer reasonable rates, terms and conditions of 

attachment. Rather, as found by the United States Supreme Court, utilities "have found it 

convenient to charge monopoly rents" for attachments. Nat ' I  Cable & Telecorn. Ass 'n v. 

Gulfpower Co., 534 US. 327, 330 (2002). Cornmission jurisdiction prevents such 

monopoly practices and helps to remove this hurdle to rural broadband deployment and 

economic development. 

6.  To illustrate the importance of regulation, the average pole attachment rate in 201 1 for 

utilities under Commission jurisdiction was about one-third the amount of the average rate 

of utilities that were not regulated. Kentucky Cable Telecommunications Association, Fair. 

aizd Reasonable Pole Attachment Rates for. Ilnregulated Utilities ITould Benefit Kentucky 

(Jan. 3 ,  201 1) (available at ~ ~ : / " i ~ ~ ? ~ \ ~ ~ - l ; ~ ~ c a b l e . c o m / b l o ~ ~ ) .  ' 

The Commission Regulates Pole Attachments 

The data from 2010 on the KCTA website are outdated. At least one of the TVA-supplied 
cooperatives is currently charging more than $29 a pole, compared to the average rate for regulated 
utilities in Kentucky in 2010 of $4.87. The situation is becoming increasingly dire for cable operators and 
their customers. 
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7. 

8. 

9. 

The Commission has exclusive jurisdiction over the pole attachment rates, terms and 

conditions ofregulated utilities. Kentucky CAT’VASS’M v. Yolz, 675 S.W.2d 393, 396 (Ky. 

App. Ct. 1983). 

Icy. Rev, Stat. lj 278.040 gives the Commission “exclusive jurisdiction over the rates and 

services of the regulated utilities of the state.” Keiztucly CATVAss ’n, 675 S.W.2d at 396. 

As to pole attachments, “the pole attachment itself is a ‘service,”’ and the rates charged for 

pole attachments are ‘rates’ within the meaning of the statute. Id. 

Cooperatives are not exempt from the Commission’s pole attachment jurisdiction. See, e.g., 

In re. Regulation of Rates, Terms and Conditions for the Provision of Pole Attachment 

Space, Case No. 8040 (Icy PSC Aug. 26, 198 1) (attached as Exhibit lhereto) , aff’d, 

Kentucky CATYAss ’12, supra; Ballard Rural Tel. Coop. Corp., Inc. v. Jackson Purchase 

Energy COIF, 2005 WL 858940 (Ky. PSC 2005). 

The TVA Has Never Redated Pole Attachments 

10. The TVA generates and sells electricity, and in doing so, it gives preference to non-profit 

entities, such as cooperatives. 16 U.S.C. $ 831i. In Kentucky, the TVA provides electricity 

to five cooperatives.2 

1 1. The TVA is specifically authorized under federal law to set the electric rates of the utilities 

to which it supplies power. 

Hickman-Fulton Counties Rural Electric Cooperative Corporation, Pennyrile Electric 2 

Cooperative Corporation, Tri-County Electric Membership Corporation, Warren Rural Electric 
Cooperative Corporation, and West Kentucky Rural Electric Cooperative Corporation. 
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12. Under 16 U.S.C. f3 83li the TVA can “include in any contract for the sale of power such 

terms and conditions, including resale rate schedules, and [can] provide for such rules and 

regulations as in its judgment may be necessary or desirable.” 

13. Through its contracts, the TVA regulates the maximum rate for electric service that TVA- 

supplied utilities can charge their customers. See, e.g., TTfA v. Energy Regulatory Comm ’rz 

ofKentuclj, Civ. Action no. 79-0009-P (W.D. Ky. Sept. 25, 1979) (explaining that the 

“TVA, in exercising the power delegated to it by Congress, has set resale rates to be 

followed by its distributors”) (attached as Exhibit 2). 

14. Although the TVA regulates electric rates, it has never regulated pole attachment rates of 

the K.entucky cooperatives it supplies. 

Commission Regulation of TVA-Sumlied Cooperative Pole Attachment Rates, Terms, and 
Conditions 

15. The Commission does not currently regulate the pole attachment rates, terms, and 

conditions of utilities whose power is supplied by the TVA. 

16. The Commission, however, has never issued a decision addressing whether it has 

jurisdiction to regulate pole attachment rates of cooperatives supplied by the TVA.3 

Although the Franklin Circuit Court and the Commission have both ruled that the Commission does 3 

not have jurisdiction over borrowing by TVA cooperatives, see, e.g., West Ky Rural Coop. Corp. v. Energy 
Reg. Comm’n, No. 80-(21-1747 (Franklin Cir. Ct. Nov. 12, 1982) (attached as Exhibit 3), and Hicknzan-Fulton 
Counties Rural Elec. Coop. COT., Ky PSC No. 8858 (June 27,1983) (attached as Exhibit 4), we have found 
no cases addressing the Commission’s pole attachment jurisdiction over cooperatives served by the TVA. In 
March 1983 the Commission’s then-General Counsel wrote a letter to the Kentucky Joint Interim 
Committee on Energy stating that, in light of the 1979 District Court decision in TI’A v. Energy 
Regzdalory Conirn ’ri of Kenttrcly, Civ. Action no. 79-0009-P (W.D. Ky. Sept. 25, 1979), the Commission 
would no longer regulate the “rates, service, or construction” of utilities taking power from the TVA. 
Letter from William M. Sawyer to Senator William L. Quinlan, March 2, 1983. (attached as Exhibit 5). 
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17. 

18. 

19. 

20. 

21. 

22. 

Nothing precludes Commission jurisdiction over the pole attachment rates charged by these 

cooperatives. Again, the TVA itself does not regulate the pole attachment rates charged by 

the cooperatives it supplies. 

Federal TVA regulation only precludes Commission regulation to the extent the two 

directly conflict. For example, the U.S. District Court in TVA v. Energy Regulatory 

Comm ‘n ofKentucky, Civ. Action no. 79-0009-P (W.D. Icy. Sept. 25, 1979), found that 

Commission regulation of TVA-supplied utilities’ electric rates was preempted because it 

directly conflicted with TVA regulation of those same electric rates. 

The court never suggested that the Cornmission is preempted from regulating activities if 

the TVA-supplied utilities can nevertheless “comply with the legitimate conditions imposed 

upon them by TVA.” Id. at 7. 

Commission regulation of TVA-supplied cooperative pole attachments would still allow 

these utilities to comply with all conditions imposed upon them by the TVA. 

In fact, because the TVA does not regulate these pole attachments, the Commission itself 

has a Iesporisibility to do so. 

As the K.entucky Supreme Court has explained, the Commission’s “plenary ratemaking 

authority . . . essentially requirets] the [Commission] act to ensure that rates are ‘fair, just 

and reasonable. ’” Kentucky Pub. Sew, Comm ‘n v. Conzrnonwealth ex r-el. Conway, 324 

S.W.3d 373,380 (Ky. 2010). 

But that letter did not address pole attachments specifically, either. As noted in the text below, the 
District Court’s decision was based on directly conflicting exercises of jurisdiction by the TVA and the 
PSC, and the Commission’s exercising pole attachment jurisdiction would not conflict with any 
regulation by the TVA. Of course, the PSC General Counsel cannot make policy for the 
Cornmission, in any case. 
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23. Declaring its jurisdiction will satisfy that requirement. 

24. That the Commission has not been regulating the pole attachment rates, terms and 

conditions of cooperatives that purchase electricity from the TVA is no bar to its assertion 

ofjurisdiction at this time. See, e.g. Kentucky CAWAss’n,  675 S.W.2d at 397; Ballard 

Rural Tel. Coop. Coip., Inc. v. Jackson Purchase Energy Corp, 2005 WL 858940 (Ky. PSC 

2005). 

Requested Relief 

25. The Kentucky Cable Telecommunications Association respecthlly requests that the 

Coinmission issue a declaratory order recognizing that it has jurisdiction to regulate the 

pole attachment rates of cooperatives that purchase electricity from the Tennessee Valley 

Authority. 

462 South 4th Street 
Louisville, KY 40202 
(502) sag-4600 

Gardner F. Gillespie 
Alton K. Burton Jr. 
Hogan Lovells US LLP 
555 13th St N W  
Washington, DC 20004 
(202) 637-5600 

6 



C W l M 9 N W L T H  O F  KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of 

THE REGULATION OF RATES, TERMS 
AND CONDITIONS FOR THE PROVISION ) 
OF POLE ATTACHMENT SPACE TO CABLE ) CASE NO. 8040 
TELEVISION SYSTEMS BY TELEPHONE ) 
COMPANIES 

and 

In the Matter  of 

TRE REGULATION OF RATES, TERMS 
AND CONDSTIONS FOR THE PROVISION ) 
OF POLE ATTACHMENT SPACE TO CABLE } CASE NO. 8090 
TELEVISION SYSTEMS BY ELECTRIC 1 
UTILITIES ) 

ORDER 

On November 20, 1980, General Telephone Company of 

Kentucky ("General") and South Cent ra l  Bell Telephone Com- 

pany ("Bell") filed with the Commi.ssion a petition requestfng 

t h a t  the CommFssion assert t h a t  i t  has jurisdiction t o  regu- 

l a t e  the rates, terms, and condttions app l i cab le  t o  the  p r a -  

vLLsion of pole attachment space to cable televFslon system 

operators by telephone u t t l i t i e s .  Add i t iona l ly ,  the p e t l t i o n  

requests that. the Commission certify t o  the  Federal. C o m n i -  

catFans Commtssion ("FCC") t h a t  i.t does a s s e r t  such jurts- 

d i c t i o n  and that the c e r t i f i - c a t i o n  be in the farm of t h e  

s t a t u t o r y  Langcage requi-red by  SectFon 224 of T F t l e  4 7 ,  

United S t a t e s  Code. 



On December 8 ,  1985, Kentucky U t i l i . t i e s  Company 

and Louisvil le Gas and Elec t r i c  Company ("LG&EP') f i l e d  with 

the CommissLon a simf1Lar p e t i t i o n ,  r eques t ing  essenti.al1.y 

t h e  same re l ie f .  The p e t i t i o n s  were consol ida ted  f o r  a l l  

purposes by tzhe CQFXITFS~FOR, and a hea r ing  w a s  h e l d  on AprFl  

2 1 ,  1 . 9 B l .  Kentucky Power Company intervened t o  join in t h e  

Pe tF t ion  of the o the r  e l e c t r i c  u t i l i t i e s ,  and AmerLcan 

T e l e v i s i o n  and ComunFcations CorporatLon, Consolidated 

Cable Telev i s ion  S e r v i c e s ,  Tnc., Kentucky CATV Assoc ia t ion ,  

National Cable Te lev i s ion  AssocFetioR, Inc., ("NCTA") and 

the Attorney General's DivFsFon of  Consumer InterventLon 

intervened i n  opposi t ion t o  both P e t i t i o n s .  

Kentucky Power Company and LGhE have f i l e d  par-  

2 1 L e l .  m o t i o n s  to s trFke  t h e  br.lef of  the National Cable 

Te lev i s ion  Associat ion,  Znc., on t h e  ground t h a t  i t  w a s  

m a i l e d  on May 19 ,  1381, rather than filed ( i . e . , r e c e i v e d  by 

the  Commission's Secre t a ry )  on O K  before May 18, 1981, as 

crdered by t h e  Commission. LG&E further asserts that  a 

copy of said b r i e f  w a s  mRiled directly to an o f f i c i a l  of 

LGFzF,, Fn vi-olat ion of Kentucky D i s c i p l i n a r y  Rule 7-l04(Aj (l), 

when an attorney o f  record LLB involved i n  the  case.  

The CommissFon reminds NCTA of t h e  n e c e s s i t y  o f  com- 

p l i a n c e  with a l l  o rde r s  of t h e  ComrniesFon. However, because 

the late f i l t n g  may have been inadvertent (one day  l a t e ) ,  

and because the Commission must consider all ramif lcatFons of 

- 2- 



t h i s  m a t t e r  f COR Fderahle  publ i c  impor tance ,  t h e  motions 

are a v e r r u l e d  I 

BACKGROUND 

There a r e  more than 100 c a b l e  t e l e v i s i o n  systems Fn 

Kentucky WhOBe cables 1i.nkLng s u b s c r i b e r s  a r e  attached, f o r  

convenience,  economy and a e s t h e t i c  r e a s o n s ,  to e x i s t i n g  

uti1.Lty p o l e s  Zn t h e  areas served by t h e  systems. The t e rms ,  

cond i t ions  2nd r a t e s  for use o f  this space on u t i l i t y  poles 

have been t h e  s u b j e c t  of p r i v a t e  negotiation and written 

agreements between t h e  affected u t i l i t i e s  and t h e  c a b l e  

systems. Ne i the r  has  h e r e t o f o r e  a s s e r t e d  or invoked the 

j u r f - s d i c t i o n  of t h i s  C O T T K ~ ~ S S ~ O R  f o r  permiss ion  o r  approva l  

of the t e r m s  of t h e s e  arrangements .  

Af te r  extensive h e a r i n g s ,  by P u b l i c  Law 95-234 ,  92 

S t a t .  3 3 ,  47 U.S.C.  8 2 2 4 ,  Congress amended t h e  Federal. 

Comunicat ions A c t  s o  a s  t o  g r a n t  r e g u l a t o r y  j u r i s d i c t i o n  

over cable  t e l e v i s i o n  po le  a t tachments  t o  t h e  F e d e r a l  Com- 

m u n k a t i o n s  ~nmmi.ssi.on in those  s t a t e 8  which dLd not: ex- 

erciae such r e g u l a t l a n ,  f o r  B five year period beginnlng 

February 21, 1978. 

Pole attachmenrs an f a c i l i t i m  of  cooperative elec- 

tric and te lephone  c o r p o r a t i o n s ,  o f  which  t h e r e  a r e  40 r e g u l a t e d  

by t h i s  Commission, a r e  specFfFcal-ly exempted from t h e  f e d e r a l  

regulation, and u n l e s s  this Commission a s s e r t s  j u r i s d i c t i o n ,  

-3- 



would remain unregula e d  whi le  o t h e r  e l e c t  i c  and te lephone  

u t i l i t i e s  would  be regulated. 

The f e d e r a l  act  invi.tes those s t a t e s  which have 

and will assert j u r i s d i c t i o n  t o  r e g u l a t e  ut ; l lLty po le  a t t ach -  

ments t o  do s o ,  and uses  the  language of  "pre-emptFon" t o  

indicate that when a s t a t e  has a f f i r m a t t v e l y  asserted t o  the 

FCC t h a t  such s t a t e  r e g u l a t i o n  Fs act ive and on-going, the 

FCC will n o t  a s s e r t  j u r i s d i c t i o n .  The l e g i s l a t i v e  history 

of  t h e  federal .  enactment i n d i c a t e s  that it FB C O R g r e S t 3 '  

pre fe rence  t h a t  regul.ation be done by t h e  s t a t e s .  

The petitioning u t i l i t i e s  have ind ica t ed  t h e i r  

p roference  f o r  s t a t e  r egu la t lon ,  and the cable system operators, 

by opposing t h e  p e t i t i o n s ,  have opted f o r  federal regu1atFon. 

The dec is ion  of  this Commission t u r n s  upon t h e  c o n s t r u c t i o n  

o f  our s t a t u t e s .  

DISCUS s ION - 
The utilities argue  that: utility poles  a re  a n  

e s s e n t i a l  part of t h e  f a c t l i t i e s  of t h e  r egu la t ed  u tFLi tZes ,  

t h a t  t h e  amount p a l d  f o r  the use of space on t h e  p o l e s  Fs  a 

... charge,  rental or other cornpensatLon €or  s e r v i c e  ren- 

d e r e d . . . "  [KRS 275.0LO(l2)], and that this Comiss ion  can 

certify that it cons iders  the i n t e r e s t s  o f  cab le  television 

("CATV') consumers, RR well a s  u t i l i t y  cuetomere, tn t h e  

o r d h a r y  course of deciding whether rates a r e  " f a i r  , j u s t  

and  reasonable" under the s t a t u t o r y  mandate of  KRS 2 7 8 . 1 9 0 ( 3 ) .  

11 
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The imtervening CATV opera to r s  contend t h a t  t he  

p o l e  attachment arrangement i s  no t  wi.thin the  e t a t u t o r y  

scheme of r e g u l a t i n g  u t i l i t y  rates and services; tha t  con- 

temporaneous cons t ruc t ion  by the  Corniss fon ,  the cahLe 

ope ra to r s ,  and the r egu la t ed  u t i l i t i e s  over the l a s t  25 

y e a r s  has been t h a t  the PSC has RO j u r i s d i c t i o n  over the 

s u b j e c t ;  and t h a t  the ma t t e r  shouZd remain open a t  least: 

until. the General Assembly m e e t s  nex t  yea r .  They p o l n t  ou t  

that  nowhere i n  the s t a t u t e  is there any mention of CATV o r  

p o l e  rentals. Moreover, they r e l y  h e a v i l y  on Benzinger 

e t  al. v. Union L i g h t ,  H e a t  €i Power  Co., 293 Ky. 7 4 7 ,  170 

S.W.Zd 38 (1943), which upheld the  p o l i c e  power o f  a c i t y  to 

r e q u i r e  utility w i r e s  t o  b e  bur ied  by  p u t t i n g  a r e s t r i c t ive  

i n t e r p r e t a t i o n  on t h e  s t a t u t o r y  language empowering the  

Commission t o  regulate t h e  "service" of  a uti1Fty. 

KRS 278.040 states t h a t  the P u b l i c  Se rv ice  Cornis- 

sFon has j u r i s d i c t i o n  over all t he  u tF1 . i t i e s  i n  t h i s  state, 

and tha t  the  Commission s h a l l  have e x c l u s i v e  j u r l s d i c t i o n  

over the ra tes  and s e r v i c e  o f  those u t i l i t i e s .  The p e t i -  

t i o n i n g  u t l l i t h s  unquest ionably are " u t F 1 i t i e s "  wi th in  the 

meanLng of KRS 278.010, and therefore, t h e  questlon before 

us is whether t he  s e r v i c e  of p rovid ing  space on e x i s t i n g  

u t i1 i . ty  po le s  (and the  ra tes  charged t h e r e f o r )  are  rate^" 

and "eervFceR" w L t h i n  the purview o f  t h i s  Commissi.on under 

KRS z7e.040. 
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The term "rate" is defined i n  Chepter 278 ,  es 

f o l r D w s  : 

(12)  "Rate" means any i n d i v i d u a l  o r  j o i n t  
fare,  toll, charge,  r e n t a l  o r  o t h e r  compensa- 
tLon f o r  service rendered o r  t o  be rendered 
by any u t i l i t y ,  end any r u l e ,  regul.ati.on, 
p r a c t i c e ,  act, requirement o r  pr ivF lege  i n  any 
way r e l a t i n g  t o  such f a r e ,  t o l l ,  charge ,  
r e n t a l  o r  o ther  compensation, and any sche- 
d u l e  or tariff or  p a r t  of  a schedule  o r  t a r i f f  
t he reo f .  [KRS 278.OLO(22)1. 

The t e r m  "service" Ls even broader ,  being couched in non- 

exclusive language: 

( 1 3 )  "Service" inc ludes  any p r a c t i c e  or re- 
quirement i n  any way r e l a t i n g  t o  t h e  s e r v i c e  
of any u t iLFty ,  Fncludlng the v o l t a g e  of clec- 
t r i c L l t y ,  the hea t  u n i t s  and p r e s s u r e  of gas ,  
the p u r i t y ,  p ressure  and quanti . ty of wa te r ,  
and i n  generz l  the  q u a l i t y ,  quantity and 
p re s su re  of  any commodity o r  product  used or 
t o  be used for o r  i n  connection wi th  the  busi- 
ness o f  any utF1Fty. ..[RRS 278.010(13)] 
(Emphasis supplied). 

The term "utility service"  o r  " u t i l i t y  services'' is not 

defined i n  the s t a t u t e s  a t  aLI,  

Whether or n o t  L t  was contemplated ilt t h e  time of  

the original.  enactment of t h i s  s t a t u t e ,  t h e  p e t i t i o n i n g  

u t i l i t i e s  are clearly providing e "service" when they allow 

CATV ope ra to r s ,  for a f e e ,  t o  attach their cab le s  t o  unused 

space on exLst ing u t i l i t y  pr>les. The a v a i l a b i l i t y  of t h i s  

unused space on t h e  poles  (and t h e  arrangements t h a t  have 

been made between t h e  u t i l i t i e s  and the  c a b l e  ope ra to r s )  has 

g r e a t l y  con t r ibu ted  t o  t h e  development o f  the  cable  te le-  

vision i n d u s t r y  in recent  years.  

-6- 
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The Commission concludes t h a t  t he  term "service"  

as used  i n  KRS 278.040 has  two l e v e l s .  F i r s t ,  t h e r e  i s  the 

prFmary meanFng: t h a t  s e r v i c e  t o  t h e  public of t h e  type  f o r  

which the  ' u t i l i t y  business  w a s  fo rmed ,  thereby sub jec t ing  i t  

t o  the jurisdiction of the  PSC. Second, there FB a service 

which a r i s e s  out of the presence oE o r  the u s e  of  t h e  u t i -  

l i t y  f a c i l i t i e s .  While t h i s  i s  n o t  contemplated In  con- 

s F d e r i n g  whether t he  bus iness  of trhe u t i l i t y  -Ls r e g u l a b l e ,  

i.t s t i l l  is a source o f  revenue to  the  ut iLi . ty  whtch u l t i -  

mately r e s u l t s  Ln lower basFc "rates" to the ultFmate con- 

sumers of utility se rv tces .  For t h i s  reason ,  BenzLnger must 

be read as d e c i d i n g  only what was b e f o r e  the Court: that the 

PSC was no t  granted j u r F s d f c t i o n  over those parts of  the 

utility's opera t ions  which come w i t h i n  the "po l i ce  powers" 

of a mun ic ipa l i t y .  The Court's attempted d e f i n i t i o n  and 

disti .ncti .on between "essential u t t l i t y  functions" and "other 

fur\ctFons" i s  awkward and dFffS.cu1t t o  apply.  Since such 

distinction was not  necessary t o  t he  c o u r t ' s  d e c i s i o n ,  i t  

should be considered dFctum only. Nei ther  p e t i t i o n e r s  nor 

i n t e rvenor s  contend that t h e  r e g u l a t i o n  of r a t e s ,  terms and 

condittans of po le  nttAchmantR conen w i t h i n  thc police 

powers of municipalitFe8. 

Therefore ,  the PSC nay r e g u l a t e  these serv lces  

without determFnFng whether the  ac t iv i ty  i s  a "utilFty" 

function. The j u r i s d i c t i o n  o f  the  PSC over t h e  a f f e c t e d  



u t i l f t y  companies has been established. That j u r l s d L c t i a n  

a l s o  extends t o  their po le s ,  which are an integral .  p a r t  of 

t h e i r  f a c i l i t i e s .  In  the i n s t a n t  cafie, the  Commission is 

c a l l e d  upon t o  approve the  "rate" the  u t i l i t i e s  a r e  charging 

f o r  t h e  use  of a prev ious ly  unused part of  these  facilFtLes. 

While this may no t  be one of t h e  "servLces'r contemplated 

when the s t a t u t o r y  d e f i n i t i o n  was c rea t ed  I n  1934, nor even 

a "publ ic  u t i l i t y "  a c t i v i t y  g e n e r a l l y ,  i t  i s  c l e a r l y  a 

"servf.cer' within the broad d e f i n i t i o n  set  f o r t h  in KRS 

278.010. Because of  t h e i r  monopoly status, such services 

s h o u l d  be r egu la t ed  i n  t h e  public i n t e r e s t .  

In t e rvenor s  argued a t  t h e  hear tng  t h a t  revenues 

from pole at tachment  charges  are l ike  "money f r o m  t h e  wife's 

f o l k s , "  i.e., that s ince  the u t i l i t y  a l r eady  has the pole i n  

p l a c e  and there Fs unused space  on the  po le ,  arny charge 

t h e r e f o r  l s  "reasonabl.e." However, t h i s  ComissFan is of 

the opFnFon that  all i i t L l i t y  E a c F l i t F e s  should b e  opera ted  

to produce the  optimal r e s u l t s ;  t h a t  if a u t i l i t y  f a c i l i t y  

can produce revenue from other uses  without i n t e r f e r e n c e  

w i t h  essentl.al. u t i l i t y  ope ra t ions ,  it must do E O ,  and f o r  a 

f a i r ,  just and reasonable  r a t e .  In  turn, the revenue from 

such "other uses" reduces ,  pro t a n t o ,  t he  revenue that must 

b e  earned from conventional u t r i l f t y  serv ices  rendered by the  

u t i l i t y ,  thereby lowering the  u t i l i t y  ConsumerR' o v e r a t l  

rate. 
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Both the petitioning u t i l i t t e s  and intervening 

cable operators should be proud of a recard o f  25 years of 

increasingly heavy usage of utility pole space without a 

serious safety questLon having been presented to t h i s  CommLa- 

sion for F ~ B  adjudication. This speaks well far the negotia- 

t h n  and drafttng of the agreements whereunder t h s  a t tach-  

ments are permitted, as well a s  the operations of the 

personnel  of both groups in t he  field. However, F f  there 

were ser ious questions zs to the sa fe ty  practices of any 

utility aLlowing the use  o f  its  poles  by another ent i . ty ,  

t h i s  Commission has little doubt that it would invoke its 

jurisdiction to correct it, 

RRS 278.260 expressly empowers the Commission to 

investigate "any r a t e , ' '  pursuant to complaint or upon i . ta own 

motion, which may be "unreasonable or unjustly dFst.,rirni.- 

natorp ,It o r  "any regulation, measurement, practice or act  

affecting ~ l f  relating to the service of the u c i 2 i t . y  or any 

servFce in connection therewith" which may be "unreasonable, 

unsafe, Fnsufficient OT u n j u s t l y  discriminatory.. . .I' (Em- 

phasis s u p p l i e d ) .  Thus, viewed as whale, it is clear thet 

the s t a t u t o r y  scheme R e t  f o r t h  Fn K R S  Chapter 278, except:  

as limited by the pal ice  power of municipalities, confers  

plenary jurFsdictFon over a11 "utLl€tFes" and their " fac i l -  

fties . I' 
-9- 



As t o  c e r t i f i c a t i - o n  t o  t h e  FCC requi red  by t h e  

f e d e r a l  s t a t u t e  that t h i s  agency ". . .does consider  the 

i n t e r e s t  of the  s u b s c r t b e r s  of  the  cab le  t e l e v i s i o n  servLces 

as w e l L  as t h e  Fn te re s t s  of the  consumers of the u t F l i t y  

services," t h i s  Commission adopts t h e  view expressed Ln a 

r e c e n t  opinion of the AppelLate Court of I11.FnoFs: 

Since w e  have concLuded t h a t  t h e  Cornis- 
sion has the power t o  r e g u l a t e  Leastng 
a c t i v i t i e s  i t  follows that i t  i s  under 
t he  mandate to assure t h a t  t he  charges 
are "f U s t  and reasonable",  Fulfilling 

i 

! 

that mandate n e c e s s a r i l  e n t a i l s  b l a n c -  

w i r h x e  other i n t e r e s t s  2 t  stake. suc 
m n z x  i s  all. t ha t  t h e - f e e s t B t : t e  

3 the  interests 4 o Ca l e  TV s u b s c r n r s  

can reasonably be read to r e q u k e .  (Em- 
phas is  suppLLed) . Cable Television 
Cam an of T 1 1 i n o i s T  Illinois Com- 
merze gommissFon, 82 111. App.3d824, 
403 N.E.2d 2 c 2 9 0  (1980). 

Thus, in exerci-sFng our j u r i s d i c t i o n  over pole  attachment 

rates, this Commission will consider the  h t e r e s t s  of  the 

subscribers of  cable television services as well a s  the 

i n t e r e s t s  o f  the  consumers of u t i l i t y  servtces. 

The e l e c t r i c  u t i1  i tFes pe t$  t i o n  the  Gommlssion to  

allow them t o  f i l e  pole attachment ap,reemente as "Spec fa l  

Ccmtrricts," under 807 KAR 5 0 : 0 2 5 ( 2 1 ) ,  whi le  t h e  te lephone 

u t i l i t i e s  have proposed t h a t  t h e y  f i l e  t a r i f f s  for t h L s  

service. For t h e  p re sen t ,  it seems p r e f e r a b l e  t h a t  the 

rates t o  be charged f o r  CATV pole a t tachments ,  and t h e  terms 

and condi t ions upon whtch the  use  is accomplished, be as 

- 10- 



unLforrn a8 possible throughout each u t i l i t y ' 8  service area. 

Hence it i s  preferab le  t h a t  a l l  regulated u t i1 i . t i e s  pro- 

v i d t n g  such pole space file t a r i f f s  for this service.  In  

the event  there a r e ,  o r  m a y  later be, special .  circumstances 

ca l l t r ig  €or d i f fe ren t :  ra tes ,  t e r m s  or condi t l lons  Fn a p a r t i -  

cular s i t u a t i o n ,  then such arrangements may be handled under 

the "Spectal Contracts" proviston of the r e g u l a t i o n s .  

The Commi.ssFon, havlng consLdered t h l s  m a t t e r ,  Fn- 

cludFng the testimony at: the publ ic  hea r ing  and al.1 brief8 

and correspondence of record, and being advised, Fs of the 

o p i n i o n  and finds that :  

1. Provid ing  space on u t i l i t y  poles  by u t i l F t F e s  

regulated by t h i s  CommFssFon f o r  cable  te lev is ion  pole 

at tachments  i s  a "service" w l t h i n  the meanlng of the defFnF-  

tion of RRS 278.010(13); 

2. The r a t e s ,  terms and conditions f o r  providing 

such pole  attachment space are w i t h i n  the jurisdiction a f  

the Comm€s~i.on under K R S  2 7 8 . 0 1 0 ( 1 2 )  and K R S  278.040; 

and 

3. Under KRS 278.030 and RRS 2 7 8 . 0 4 0 ,  this Commis- 

s i o n  haa the a u t h o r i t y  to consider  and  does consider trhe 

i n t e r e s t s  of the subscribers of cab le  te levisLon s e r v i c e s ,  

as well as the i n t e r e s t s  of t he  consumers o f  Lhe u t i l i t y  

servi.ces, In t h e  exercFse of i t s  jurisdiction over n t i l i t r y  

rates and utility serv ices .  

- L L -  
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IT ‘LS TKEREFORE ORDERED t h a t  a l l  utilFtie8 regulated 

by  t h i s  C O n U R i 8 S ~ O t l  whtch p r o v i d e  p o l e  a t t achmen t  space f o r  

cable t e l ev i s ion  systems shall. file tariffs w i t h i n  45 days 

of the date of t h i s  Order, setting f o r t h  the rates,  terms 

and conditions therefor in t h e  manner p r e s c r i b e d  by the 

RegulatLons o f  t h i s  Commission. 

I T  IS FURTHER ORDERED t h a t  t h e  S e c r e t a r y  shall 

c e r t i f y  t o  the Federal Communications Commission t h a t  t h i s  

Commission r e g u l a t e s  pole a t t achmen t  r a t e s ,  terms and c o n d i -  

t i o n a ,  and t h a t  t h i s  Commission has t he  a u t h o r i t y  t o  con- 

stder. and does consider, t h e  i n t e r e s t s  of t h e  subscribers 

of cable t e l e v F s i o n  services as w e l l  as  t h e  i n t e r e s t s  of the 

consumers of the utility services, as provided in 47 U.S.C. 

5 224(C)CZ). 

Done a t  F r e n k f o r t ,  Kentucky thSs 26th day o f  

August:, 1482. 

PUBLIC SERVICE COMMTSSICIN 

Chairman 
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UNITED STATES DISTRICT COURT 
WESTZRN DISTRICT OF KENTUCKY 

AT PADUCAH 

TZiW:PSSEE VALLEY AUTHORITY, 
ET AL., 

P I d L N T I F F S  , 

V .  CIVIL ACTION 
NO. 79-0009-P 

P O 2  

ENERGY REGULATORY CO&%ISSION 
OF KENTUCKY ( F O R M E m Y  
PUBLIC SERVICE COMMISSION 
OF KENTUCKY),  

D E F E N D A N T S .  

S U I W R Y  JUDGMENT 

For t he  reasons s ta ted  i n  t h e  Memorandum "Opin ion  

t h i s  day entered, 

I T  T_S ORDERED RND ADJUDGED t h a t  t h e  p l a i n t i f f s '  

motion for Summary Judgment  be, and hereby is, SUSTAINED. 

This i s  a final and appealable judgment and t he re  i f 3  

no j u s t  cause fo r  d e l a y .  

IT I S  FURTHER ORDERED t h a t  enforcement of: p l a i n t i f f s '  
s .  injunction be STAYED d u r i n g  th% time In which any n o t i c e  

of appea l  may be filed, 

DATED: September 25, 1979, 

I 



UNITED STATES DISTRICT COURT 
WESTERN DLGTRRICT OF KENTUCKY 

AT PADUCAH 

TENXESSEE VliLLEY XUTHQRLTY, 
ET AL., 

PLAINTIFFE, 

V .  C I V I L  ACTION 
NO. 79-0009-P 

ENERGY E C U L A T O R Y  COMMLSSION 
OF KENTUCKY (FORMERLY 

OF G N T U C K Y ) ,  
PUBLIC SERVlCE COMMISSION 

DEFENDANTS. 

MEMORANDUM O P I N I O N  

Plaintiffs, Tennessee Valley A u t h o r i t y  (TVA) and 

various distsributors of TVA electric power i n  Kentucky 

brought s u i t  under 28 U.S.C.~SS133Ll 1337, 1 3 6 5  and 

2201-2202 asking f o r  d e c l a r a t o r y  and  i n j u n c t i v e  r e l i e f  

prevent ing .  the Energy R e g u l a t o r y  Commission of Kentucky 

(ERC) from e x e r o i s h g  any  a u t h o r i t y  over the rates charged 

by t h e  TVA distributors. P l a i n t i f f s  have moved for RUnUNiry 

judgment.  The Court is of t h a  opinion t h a t  this motion 

should be granted .  

The TVA, a United States Government corporation, wag 

c r e a t e d  by t h e  Tennessee Val ley  A u t h o r i t y  A c t  of 1933. The 

act authorizes the TVA to g e n e r a t e  and sell  electric power 

under contracts fdr terms of up to twanty yeara. In 1935 

Sec t ion  10 of t h e  Tennessee Val ley  A u t h o r i t y  Act was amended 

to provide t h a t :  

. - - t h e  [ N A ]  Board i~ au"thorized to  include i n  
any contract for t h e  s a l e  of power such terms and 
conditions, i n c l u U F n g  , resale  rate schedules, aria 
to provide f o r  such rules and r egu la t ions  aa i n  
its judcjment may be nekessary or desirable fo r  
c a r r y i n g  out t h e  purposes of this hct. . . . 

4 9  Stat, 1076 (1935), 16 U . S . C .  S831i (1976). 



P u r s u a n t  to thia cohgressional 5rant of a u t h o r i t y ,  

t h e  T V A  c o n t r a c t e d  t o  s e l l  e l e c t r i c a l  power to p l a i n t i f f  

TVA d i s t r i . b u t o r s .  These distributors t h e n  resell the  

' power t o  consumers I n  Kentucky. 

One purpose of Congres s  i n  c r e a t i n g  t h e  !WA was to 

establish a "ya ras t i ck"  w i t h  w h i c h  to measure u t i l i t y  ra tes  

around t he  country. That is, by c h a r g i n g  TVA with the d u t y  

t o  supp ly  e l e c t r i c a l  power a t  the lowest p o s s i b l e  cast, a 

national s t a n d a s d  o f  fairness wag established w i t h  r e g a r d  

t o  u t i l i t y  ra tee .  I n  d e s c r i b i n g  t h e  W A  yaxdstrick, t h e  

19 38-1939 J o i n t  C o n g r e s s i o n a l  Committee repor t  placed special 

. emphasis on t h e  r e t a i l  rates c h a r g e d  by  TVA digtributors: 

( 8 )  The Yardstink 

The resolut ion i n  8ubsection (9) directs 'the 
committee to invest igate "Whether by a c c o u n t i n g  
methods and cost charges applFaabLe t o  p r i v a t e  
industry, t h e  electric rates o f  t h e  A u t b b r i t y  
provide a l e g i t i m a t e ,  honest 'yardstick' of  
equitable mite0 of private indus t ry ,  

I . .  

Regard le s s  of t h e  I-trimerous and  c o n f l i c t i n g  
d e s c r i p t i o n s  0.f the y a r d s t i c k ,  it can be defined 
as follows: The yardstick i s  not i n  t h e  
Authority's wholesale r a t e a ,  bu t  i n  the retail 
r a t e s  O €  the var$ous municipalities and otber  
l o c n l  o r g a n i z a t i o n s *  that have purchased  Authority 
power and d i s t r i b u t e d  i t  at unusual1.y low r a t e s .  

. ~f their o p e r a t i o n s  are shown to be of a k i n d  
t h a t  may be substantially d u p l i c a t e @  i n  othslr 
p u t s  of tha  coun t ry ,  a e i r  rate5 may be considered 
a Nationwide yardstick, or  measure of r e s u l t s  t o  
be expected. 

, 

R e p o r t  of t he  3 0 h t  Corn. on the Inveskigation of the 
T e n n e s s e e  Valle a u t h o r i t y , ,  6 .  Doc. NO. 5 6 ,  76th Cong. ,  
1st Sess,,  p t .  T,x 179, 19d, 197-98 (1939). 

q On the  other hand, four  of t h e  p l a i n t i f f  distributors 
I 

a r e  Kentu&y rural' el.ectr$c oooperatives; 

c o o p e r a t i v e s  we*& created pursuant to t h e  provisions of 

an hct of  the General Assembly of Kentucky i n c o r p o r a t e d  i n t o  

X.P. S. C h a p t e r  279 .  The other named plaintiff d i s t r i b u t o r s  

T h e s e  f o u r  
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are a Tennessee rural- e l e c t r i c  cooperative and a Tennessee 

m u n i c i p a l i t y  t h a t  sell electric power i n  Kentacky. The 

same l e g i s l a t i v e  act: enables  t h e s e  non-rakident enities 

to d i s t r ibu te  power t o  B distnnar of n o t  mre tban three 

miles from t h e  state boundary. 

The Kentucky l.aws, in addition t o  p rov ia ing  f o r  t h e  

creation of these r e s iden t  cooperatives, also impose 

L i m i t a t i o n s  and obligztions with regard to t h e i r  operations. 

Specifically the s t a t e  l a w  provides t h a t  these and  a l l  other 

ciistributors BO crefited or doing & s i n e s &  under the ~ c t :  are 

subjec t  t o  t h e  general  superv is ion  of t h e  P u b l i c  Service 

coinmission (now BRC) .I 

For t h e  purpose of thia action the fntent . ion of the 

Kentucky Geneffil  P.ssembly was twofold: (1) To permit the  

creation or  operation of t h e  p L a i n t i f Z  distributors or t h e i r  

l i k e ;  and ( 2 )  t o  6 U b 3 6 C i +  those d i s t r i b u t o r s  t o  ERC supervi.sion, 

I 

K , R . S .  279,210 provide6 in part: 

to 2 7 9 . 2 2 0  s h a l l  be subject to t h e  general superv is ion  
of t h e  P i i b l i c  S e r v i c e  Commission, and s h a l l  be subject I . 
t o  a l l  t h e  provis ions  of K R S  2 7 8 , 0 1 0  to 278.450 i nc lus ive ,  

K . R . S .  2 7 9 . 2 2 0  p rovides  i n  pa r t :  

(1) Any rural electric cooperative corpora t ion  
organized under a law of any s t a t e  c o n t i g u o u s  to t h i s  
state, which law i s  subskantZally similar t o  the law 
under vhich such  oarparations may b~ organized j.n this 
state, may extend it6 operetione into thie s t a t e  f a r  a 
distance n o t  exceeding three miles from the boun6aq 
between that s t a t e  and t h i 8  state, . . . 
t h i s  state shall be subject to the  supervision of  t h e  
P u b l i c  Scrvicu Comissioal, and the oommission May taka, 
the necessary action t o  r e q u i r e  t h a  corpora t ion  to 
furnish adequate service at reasonable rates. If the 
car.poration fails t o  comply with the  requlations and 
requirements of the commis~ip it s h s l l  f o r f e i t  the 
p r i v i l e g e  granted by  t h i s  sec t ion .  

1 

(1) Every corpora t ion  formed under XRS 279.0l.O 

, and KRS 278.990. 

( 2 1  The operations of such corpora t ion  w i t h i n  

- 



* .  

. .  

The TVA and the ERC have each sought t o  fulfill their 

legislative mandates. On t h e  f e d e r a l  side, TVA, i n  e x e r c i s i n g  

t h e  power delegated t o  it by Congress, has  set  resale rates 

t o  be followed by its distributors by including the f o l l o w i . n g  

language i n  t h e  W A  and d i s t r i b u t o r a  con t r ac t s r  

5. Resale Rates, I n  orde r  t o  assure a wide  and 
ample d i s t r i b u t i o n  of electric e n e r g y  i n  t h e  area 
served by [the Tva d i s t r i b u t o r 3  , t h e  p a r t i e s  ag ree  
as followsr 

( a )  [The TVA d i s t r i b u t o r ]  agrees  that t h e  power 
purchased h e r e u n d e r  shall be s o l d  and d i s t r i b u t e d  
t o  the tilti.mate consumer without  d i s c r h d . n a t i o n  . among consumers of khe ehme class, ana t h a t  no 
d i sc r imina to ry  r a t e ,  rebate, or other special con- 
c e s s i o n  will be made or given tQ any consumer, 
disectrZy o r  i n d i r e c t l y .  

(b) [The TVA diatributor] agrees t o  serve aonsumerfl 
, . . at and i n  acoordance with.the r a t e s ,  charges,  
and p rov i s ions  set f o r t h  , , . and n o t  t o  depa r t  
therefrom. I .  . . 

The contracts with t h e  TVA d i s t r i b u t o r 8  contein provlsions 

which  allow resale rates t o  increese as t h e  c o s t  of fuel. used 

by t h e  distributors increases. 

O v e r  on the s t a t e  side, t he  ERC, i n  responding t o  the 

obligation delega ted  t o  it by the General Assembly 02 Kentuckyl . 
ordered t h e  narnea TV?i d i s t r i b u t o r s  t o  set r e t a i l  r a t e s  by 

' r e f e r e n c e  t o  fuel e s c a l a t i o n  schedules  d i f f e r i n g  from the f u e l  

e s c a l a t i o n  provisions imposed by t h e  TVA contract. 

ERC argues that no actua l  c o n i l i c t  e x i s t s  between the 

r egu la t ion  undertaken by it and the  f u e l  e s c a l a t i o n  provitriona 

i n  t h e  cori t r t ic ts  between TVA and the  T V A  distributors. The 

€RC p o i n t s  out t h a t  the s t a t u t o r y  mandate imposed o n  i t  by 

t h e  Kentucky Revised S t a t u t e s  ,-- t o  see t h a t  l l t i l i t y  rates are 

f a i r ,  j u s t ,  and reasonable -- ddes no t  c o n f l i c t  w i t h  TVA's 

idss ion to inake low-cost power ava i l ab le  t o  domestic and rural 

consumers. 
- 

i 

i 
! 
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This content ion  ignores t h e  tact t h a t  it is impossible 

€or the TVA distributors to comply w i t h  the ERG r e g u l a t i o n  

without breaching contracts w i t h  the TVA. T h i s  C o u s t  finds 

direct conflict e x i s t a  between an exercise of federal authority 

g r a n t e d  TVR by C o n g r e s s  and an exercise of s t a t e  authority 

granted ERC kg t h e  General Assembly of Kentucky. 

m c n  compl i ance  with t h e  legitimate diicctions of a 

s t a t e  government 56 impossible without violating the l e g i t i m a t e  

directions o f  t h e  federal  government, Ar t i c l e  N $ 2  of the 

U n i t e d  S t a t e s  C o n s t i t u t i o n ,  t h a  Supremacy Clause, demanas t h a t  

the e x e r c i s e  of federal authority supersede the e x e r c i s e  of 

s t a t e  authority. Ray v. Atlantic Richf ie ld  Co., 4 3 5  D . S .  151 

(19781, United S t a t e s  v. Georgia Publ ic  Sesvice Commission, 371 

U . S .  285 (1963), McDermott V .  Wisconsinll  228 U . S .  11s (1912). 

The United States Congress and the General Assembly of 

Kentucky each have t h e  ul t imate  power over the enities they  

create. Congress c a n  .cur ta i l  t h e  a r i thor iky  of TVA@ The 

General ~ ~ s r e m b l y  can a l t e r  t h e  a u t h o r i t y  of e l ec t r i ca l  cooper- 

a t i v e s  established under  ita acts .  

8 Mr. J u s t i c e  Burger &served i n  Tennessee Val ley  v. H i l l ,  
4 3 7  U . S .  153, 98 S.Ct. 2279 (1978), 

our individual appraisal of the wisdom o r  unwl.sdom 
of a partioular course consciously selected by t h e  
Congress Is to be put aside i n  the process of inter- 
preting a s t a t u t e .  Once t h e  m e a n i n g ' o f  an enactment 
is discerned and i t s  c o n ~ t i t u t i o n a l i t y  determined, 
the  judicial process  comes to an end. . . . 

. . . ,  
. . . in our constitutional system t he  commitment to 
t he  separation oP.powers is t oo  Eundamenta l  f o r  us 
to pre-empt congrassiohnl action by j u d i c i a l l y  d e c r e e i n g  - what accords with 'commonsense and the public weal'. 

! 
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a d  . , 

But GO long as p l a i n t i f f  cooperatives d i s t r i b u t e  

power purchased f r o m  TVA they must comply w i t h  t h e  

l e g i t i m a t e  c o n d i t i o n s  imposed upon them by TVA. 

An appropriate order i.s this aay entered. 

DATEDi September 25, 1 9 7 9 .  

L s t r  i.ct Conrt 

! 

I 



WEST KENTUCKY RURAL ELECTRIC 
COOPERfiTTVE CORPORATION 
M a y f i e l d ,  ICrntucky 

vs . O R D E R  .- 



b u t  t h e  appropriate co.rr.rnLss1on may 
appea-r as a p a r t y  t o  any psoceedirig 
f i l c d  O P  psnding b e f o r e  ?.ny f P A F r a 1  
agency  i f  thc LEnuance of  t h e  s e c u r i t i e s  
r)r FiviiIences o f  i ndeb tedness  W i l l  
r~fit;e.rl a l l y  a f  f'cct alny u .LLLi t7  G\rcp which 
t h e  commission has  jur~1:;dictS.on. " 

Thc R . E . A .  and t h e  WP. f a l l  w i t h i n  the gene ra l  

c l  a s s5 f i cz t ion  of' " fedesa , l  government Ol? an$ aFe't'icy L ? M ~ ~ L J . ~ ' .  " 

T h c  i ic t iur i  y ~ ~ o p o s e d  by this p l a i n t i f f  i s  s u b j r c t  t o  t h e  super- 

v i s i o r l  a r  c o n t r o l  nf t h o s e  a g e n c i e s .  The I.itnpLnxe o f  t h e  

DTVISIOI? 11 
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COMMONWEALTH OF K E N T U C K Y  

BEFORE THE PuBLrc SERVICE COMMISSTON 
* I t * * *  

I n  t h e  Matter of 

THE APPLICATION OF HICKMAN-FULTDN 
COUNTIES RURAL ELECTRIC COOPERATIVE 
CORPORATION FOR AN ORDER AUTHORIZING 
S A I D  CORPORATION TO BORROW ONE HUNDRED 
EIGHTY-NINE THOUSAND DOLLARS ($189,000.00) 
FROM THE NATIONAL RURAL UTILITIES COOPERA- 
TIVE FINANCE CORPORATIDN FOR THE PURPOSE 
OF CONSTRUCTION, IMPROVEMENT AND O P E W T I O N  
OF ELECTRIC DISTRI8UTION AND SERVICE 
FACILITIES IN HICKMAN, FULTON, GRAVES A N D  
CARLISLE COUNTIES, KENTUCKY 

O R D E R  -. 

On S e p t e m b e r  2 7 ,  1 9 7 9 ,  the U n i t e d  S t a t e s  D i s t r i c t  C o u r t  fo r  the 

Western D i s t r i c t  of Ken tucky  ruled t h a t  the Commission has no 

a u t h o r i t y  tQ regulate t h e  rates oE electric u t i l i t i e s  i n  K e n t u c k y  t h a t  

buy t h e i r  power f rom the Tennessee Valley A u t h o r i t y  ("TVA"), Tennessee 

valley Authority, e t  a l ,  v .  Enerpy Regulatory Commission of KY.* civil 
I 

Action NO. 79-0009-P, W.D. K Y . r  September 2 7 1  1979, u n p u b l i s h e d  

o p i n i o n .  I n  January 1 9 8 3 ,  the Commission received c o r r e s p o n d e n c e  from 

T V A  s t a t i n g  t h a t  f n  ita o p i n i o n  the p r i n c i p l e  e n u n c i a t e d  in t h e  1979 

federal court  decleion would apply t o  eervice a n  well as rates. The 

Commission a g r e e d  w i t h  t h i s  i n t e r p r e t a t i o n  and h a s  r e t u r n e d  a l l  

t a r i f f s  to the TV.4-supplied cooperatives. 

On November 1 2 ,  1982, t h e  Franklin C i r c u i t  C o u r t  issued i t s  
I 

opinion i n  West K e n t u c k y  RECC v .  E n e r g y  R e q u l a t o r y  Commission, Civil 

Action No. 80-CI-1747, to the efEect t h a t  tho R u r a l  Electrification 

Administration ("REA") f a l l s  within t h e  ClaSSiEicaticR of ths " f e d e r a l  



. 

c 

g o v e r n m e n t  or any agency t h e r e o f ”  a n d ,  accordingly, borrowings from 

REA are exempt from Commission s c r u t i n y  under t h e  provisfans of KRS 

27&.3OO(lO). 

The Commission, having c o n s i d e r e d  t h e  d e c i s i o n s  oE t h e  U n i t e d  

States District Court, the F r a n k l i n  Circuit C o u r t  and being a d v i s e d ,  

is of the  opinion a n d  finds that, a b s e n t  j u r i s d i c t i o n  over r a t e s ,  

serv ice  and borrowings fram R E A ,  a n y  a t t e m p t  to exercise jurisdiction 

over other b o r r o w i n g s  by TVA-supplied rural e l e c t r i c  coopera t ives  

i n c l u d i n g  t h e  N a t i o n a l  R u r a l  U t i l i t i e s  C o o p e r a t i v e  F i n a n c e  

Corporation, t h e  l e n d e r  herein, w o u l d  be i n e f € e c t u a l .  

IT I S  THEREFORE ORDERED T h a t  t h i s  case be and  it h e r e b y  is 

d ism i ssed 

cone a t  F r a n k f o r t ,  Kentucky, t h i s  27th day of June, 1983. 

P U B L I C  SERVICE COMMZSSION 

e&&..e/ 
9Yce Chairman / 

I 

ATTEST: 

Borcrs t sry  
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C Q M M O W T H  OF ENltJKy 
PUBLIC SERVICE COMMISSlOff 

730 5CHEHIR UNE 
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March 2, 1983 

Senator W i l l i a m  L. Q u i n l a n  
Cha innan 
Joint In te r im committee on Energy 
~ o o m  21 - Capitol  Annex 
F r a n k f o r t ,  Xentucky 40601 

Deer Senator  Q u i n l a n  I 

On September 25, 197St the U n i t e d  S t a t e &  District; C o u r t  €or 
t h e  western d i s t r i c t  of XentWky r u l e d  t h a t  t h e  Kentucky P u b l i c  
Service Commiasfon had no authority to cegulat& t h e  r a t e s  oE 
electric u t t l i t i e s  Fn Kentucky t h a t  buy .  t h e i r  power from t h e  
Tenneaaetl Vhlley Author i ty ,  The cou~t's r u l i n g  vas based upon t h e  
fact t h a t  Congress gave TVh the power to s e t  t h e  retail r a t e  for 
z t l l  cus tomers  who purchase electricity fram TVA under B wholesale 
contract.  The power o f  the  federal government to set the re ta i l  
rata f o r  these u t i l i t i e s  taken precedence 5ver the  power of t h e  
s ta te  to  likewise set t h e  rate ,  Accordhgly, since 1979 the P6C 
hais n o t  exercised any jurisdiction Over t h e  r e t a i l  rates of t he  . .  
f o l h ? i n g  u t i l i t i e s  Gperating i n  Kentucky: Rickman-Fulton RECC, 
Pennyrile RECC, Warren RECC, West Kentucky RECCr Tri-County 
Electric Membership Corporation, and J e l l f c o  Electric Company. 

In January of this year, the PSC received correspondence from 
T V A  abating that I t  was TVA's b e l i e f  t h a t  t h e  principl 'e 
enunciated in the 1979 federal court decis ion would apply ' t o  
s e t v i c e  as well a8 r a t e s .  TVA thus contends that none of i t a  
wholesale cuetmers o p e r a t i n g  i n  Kentucky a re  subject: to any of 
t.he P s C ~ S  regulationg governing the provFsFon of electrical 
service to customers. The PSC hae considered 'chi6 m a t t e r  and it 
i s  our  conclusion t h a t  T V A  Ls r i g h t  on t h i s  point and t h a t  
federal. r a t h e r  than l s t & t e  law govern6 t h e  sarvice as well at3 t h e  
rates of all WA-supplied utllltLen, Since construction projec ts  
by u t i l i t i e s  are  also related to tha races and service o f  the 
u t i l i t i e s ,  the PSC b e l i e v e 5  it cannot XegalLy certificate 
conetructian p r o j e c t s  for these u t i l i t i e s ,  Accordingly, the PSC 
wishea t o  i n fo rm your committee that our agency w i l l  no longer 
regu la te  the r a t e s ,  service, or cons t ruc t ion  ~f t h e  
aforementioned s i x  u t i l i t i e s  operating i n  Kentucky k'hich purchase 
their e l e c t r i c i t y  from t h e  W A .  

i 
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Senator  WiTiLl . iam L. Quin la r l  
March 2, 1983 
Page W O  

~f you or any mem@'er o f .  your committee have questions 
regarding t h i s  matterI please feel Cree to contact  out agency at: 
anytime. 

Very truly yours 

k&B& 
H i l l f . n m  M. Gawyer tJ 
General Counsel 
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Service List for Case 2012-00544

Keith M Carwell
Warren Rural Electric Cooperative
1101 College Street, P.O. Box 770
Bowling Green, KENTUCKY  42102

Eston W Glover, Jr.
Pennyrile RECC
2000 Harrison Street
Hopkinsville, KENTUCKY  42241

Gregory H Grissom
Hickman-Fulton Counties RECC
PO Box 190, Hwy. 94
Hickman, KENTUCKY  42050

Veachel Harlan
Tri County Electric Membership Corp
221 7th Street
Tompkinsville, KENTUCKY  42167

David E Smart
West Kentucky Rural Electric Cooperative
1218 W. Broadway
P.O. Box 589
Mayfield, KENTUCKY  42066

Janice Theriot
Zielke Law Firm PLLC
1250 Meidinger Tower
462 South Fourth Avenue
Louisville, KENTUCKY  40202-3465


